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take constitutional doctrine back 
to its pre–New Deal state, with 
its more limited view of federal 
power, something that mixes well 
with their libertarian-influenced 
philosophies. But they can, at 
times, clash with their own party: 
Along with their jaundiced view 
of the drone program, both Cruz 
and Lee object to allowing the 
Pentagon to indefinitely detain 
suspected terrorists without trial.

As a legislator rather than a 
litigator, Lee views his function 
in the Senate as serving as much a 
check on his colleagues as a check 
on other branches of government. 

“Not every power should be 
exercised on the federal level,” 
Lee says, a copy of The Federal-
ist Papers on a coffee table in his 
office. “Members [of Congress] 
need to be conscious of those 
limitations. Our powers were de-
signed to be limited. Those limits 
have to mean something.”

Vanderbilt’s Geer says Cruz 
and Lee’s worldview has limited 
electoral reach. “People like the 
idea of returning to the Founding 
Fathers until they find out what 
that means,” he says. He adds, 

however, that their youth gives 
them a great political advan-
tage. They aren’t hamstrung by 
the outdated attitudes of the last 
generation of Republican leaders, 
and they have a modern grasp of 
a multicultural American society. 
“That’s critical,” Geer says. “That 
makes them more dangerous in 
terms of being effective.”

With both Lee and Cruz on 
the Judiciary Committee, they are 
likely to play significant roles in 
ongoing debates over counterter-
rorism policy, immigration, pri-
vacy, and gun control. And should 
a Supreme Court justice retire in 
the coming years, it’s likely they’ll 
be among the party’s leading 
cross-examiners of any nominee. 

But then, given their age and 
backgrounds, they could also be 
possible picks for the high court 
itself when a Republican at some 
point regains the presidency. The 
question, given the ambitious na-
ture of both men, is whether that 
will be enough. 

Oliphant is a Washington, D.C.–based 
journalist who writes on the intersec-
tion of law and politics.

ROBERT BENNETT
CASE: Clinton v. Jones
DATE OF ARGUMENT: January 13, 1997  
Then at Skadden, Arps, Slate, Meagher & Flom, Bennett  
defended President Bill Clinton, arguing that he had  immunity 
from Paula Jones’s sexual harassment lawsuit. The court ruled 
against Clinton, allowing the lawsuit to proceed. (The case was 
eventually settled out of court.) Bennett is currently a partner 
at Hogan Lovells. 

NEAL KATYAL
CASE: Hamdan v. Rumsfeld
DATE OF ARGUMENT: March 28, 2006 
Now a partner at Hogan Lovells, Katyal was a Georgetown Law 
professor when he represented a Guantánamo Bay detainee  
challenging the legality of the military commissions established 
to try him. Katyal won, kicking off a Supreme Court advocacy 
career that has seen him argue 17 cases. 

THEODORE BOUTROUS JR.
CASE: Wal-Mart v. Dukes
DATE OF ARGUMENT: March 29, 2011 
Boutrous, Gibson, Dunn & Crutcher’s appellate cochair, made  
the most of his debut, undoing a gender discrimination class  
action against Wal-Mart that was the largest class action ever  
to be certified. In doing so, the court tightened the requirements 
for future class actions. 

KIM MARTIN LEWIS
CASE: Central Virginia Community College v. Katz

DATE OF ARGUMENT: October 31, 2005
The Dinsmore Shohl partner argued in a case where the court 

had to interpret the breadth of the bankruptcy clause. In a 
5-to-4 vote, Lewis prevailed as the court held that states 

couldn’t invoke sovereign immunity to avoid being sued in 
bankruptcy proceedings.

STEPHEN KINNAIRD
CASE: Padilla v. Kentucky

DATE OF ARGUMENT: October 13, 2009
Kinnaird, a Paul Hastings litigation partner, represented a Hon-
duran-born legal immigrant’s Sixth Amendment challenge to his 

guilty plea, arguing that his previous attorney failed to warn him 
that he could be deported. The court ruled for Kinnaird’s client, 

expanding the responsibilities of criminal lawyers  to their clients.

I l lustrat ions by Tom Cocotos

positions in the case were ongoing. 
As the Snapchat dispute dem-

onstrates, a start-up’s development 
phase can be an especially chaotic 
time: Collaboration between a re-
volving group of people is com-
monplace; roles are not always 
clearly delineated; and the con-
cept-to-product phase can be fairly 
short. As a result, lawyers who 
work with start-ups have to act as 
counsel, referees, and detectives. 
“You try to get a sense very early 
about what agreements exist even 
though they might not be on pa-
per,” says Richard Dickson, chair of 
the corporate group at Fenwick & 
West. The assignment of IP to the 
company is also a key part of pre-
venting later disputes. “The biggest 
concern is that someone has de-

veloped IP and it has not been as-
signed to the company,” says Susan 
Mac Cormac, cochair of Morrison 
& Foerster’s clean tech group.

And there are circumstances in 
which neither an amicable agree-
ment nor costly litigation is a fea-
sible option. When a start-up turns 
into a quagmire of disgruntled 
parties, conflicting agreements, 
and cloudy IP, firms sometimes 
advise founders to hit the restart 
button. “One strategy we’ve em-
ployed is to advise clients to set 
up a new company and create new 
IP not used by the other compa-
ny,” Bautista says. 

As the popularity of Snapchat’s 
app demonstrates, sometimes it’s 
preferable to just make things 
disappear.  —DREW COMBS

In March, Paul, Weiss, Rifkind, Wharton & Garrison partner Roberta 
 Kaplan made her U.S. Supreme Court debut when she argued on behalf 
of an octogenarian widow challenging the constitutionality of the  
Defense of Marriage Act. Kaplan joins the ranks of other Am Law  
lawyers who have made their maiden arguments before the high court 
on landmark cases. Here are a few notable other examples. —VICTOR LI

STARTING AT THE TOP

RICHARD NIXON
CASE: Time Inc. v. Hill

DATE OF ARGUMENT: April 27, 1966 
(reargued October 18–19, 1966) 

Then at Nixon, Mudge, Rose, Guthrie &  Alexander, the 
future president represented Hill, the subject of a Life 

magazine article, and came up short as the court  
expanded First  Amendment protection for the press.


